H. R. 13500 - Presidential Records Act (Government Information and Individual
Rights Subcommittee)
..

OUR NEXT BILLJ ALSO FROM THE GOVERNMENT INFORMATION AND INDIVIDUAL

rsJ-L R. 13500L To

RIGHTS SuBCOMMITTEEJ

AMEND TITLE

44

TO

INSURE THE PRESERVATION OF AND PUBLIC ACCESS TO THE OFFICIAL RECORDS
OF THE PRESID NT,
CONGRESSM

I RECOGNIZE THE CHAIRMAN OF THE SUBCOMMITTEE)

O'
(J/J,{71/V~
PREYER

I

.

•

ummary: This is a clean bill incorporating an agreement between
Mr. Preyer and the co-sponsors of a somewhat different bill, Mr.
Brademas and Mr. Ertel, and amendments adopted by the subcommittee.
It provides that the official records of an outgoing President become
public property when he leaves office, but allows him to restrict
access to the records in specified categories for up to 10 years.
After the 10 years expire, the records are subject to the Freedom of
Information Act. Working control over the records at all times is
given to the Archivist of the United States. The bill provides for
similar treatment of Vice Presidential records.

c:-
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S~veraamendments are expected to be offered:
-

. Erlenborn will offer an amendment to delete the provision
anging the method of appointing the Archivist and giving him a
fixed, ten-year term. Mr. Preyer will support the amendment. (In
the s bcommittee, Mr. Moss, who led the fight against the Erlenborn
amen ent, said he would not support the bill if it carried.
Horton is expected to offer an amendment to delete a provision
ded by Mr. Weiss . requiring the microfilming of records that are
selected for destruction. This provision is strongly opposed by the
Adm· ·stration.

-
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cCloskey is expected to offer an amendment to make presidential
e rds subject to subpoena in civil, as well as criminal, proceedings.
s·11 limits to criminal proceedings.

--1r Erlenborn may offer an amendment to change the 10-year period for
-,~--- · - sidential restriction of access to records to 12 years. This would
be a ~ompromise between the bill as it stands and the 15-year restrictive
period requested by President Carter.

J

--There may also be an amendment to delete, or modify, the provision removing
the presiden~estriction from material if it is used by a former .,
presidentialoin a book or other publication . o.f_~ol.Jda.u)(.,l..i),
The Administration raised a number of objections to the bill (see following
letter) but the above amendments and two others that may be offered should
remove most of them. The possible amendments, which were discussed at a
meeting with Administration representatives yesterday, would cla~ify the
language dealing with procedures for disposing of records, and tighten the
definition of presidential records to ~ay thev dinclude mate~ials ''wht·c~
relat~ to or have a direct effect upon the con uct ot nis uuties.
n
wora direct" woula Ge aaaea.J

THE WH FTE HOUSE
WASHINGTON

July 14, 1978

Dear Mr. Chairman:
Yesterday the Subcommittee on Government Information and
Individual Rights of the Committee on Government Operations
completed its markup of H.R. 13364, the "Presidential Records
Act of 1978". Before the full Committee takes action on
the bill, we wanted to bring to the Coromittee's attention certain
questions raised by the bill.
First, however, we want to reaffirm the President's support
for ownership by the Federal government of the records and
materials created by a President. The President's commitment
to greater openness in government is reflected in his belief
that the p ublic should have access to the papers of a former
President at the earliest appropriate time.
Consistent with
his position on Federal ownership of Presidential records
and public access to those records, the President has written
to GSA Administrator Jay Solomon expressing his intent to
donate the Presidential papers created during his administration to the Federal government for deposit in a federal
archival depository.
Although we believe the Subcommittee has made significant
progress in developing a bill that would allow for effective
public access to the historically important records of
former Presidents, we must express our concern that a number
of constitutional, policy and administrative problems remain.
We are attaching herewith a memorandum discussing our, specific
concerns.
Briefly, they are as follows:
We believe that constitutional questions are
raised with regard to:
judicial review of constitutional claims
of a former President;
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the definition of "Presidential records"
it extends to papers that bear on a President's political associations;
the status of the Archivist;
Congressional access to Presidential records.
We urge further consideration of several important
policy issues:
access to law enforcement and other investigative records;
limitation of Presidentially imposed restrictions and access to a period of ten years;
handling of publication of restricted materials
by Presidential aides;
We also wish to raise certain administrative problems
which concern:
difficulties resulting from the bill's 1981
effective date;
requirements imposed in connection with disposal
of records;
limitations relating to the handling of
Vice Presidential records and materials.
We hope that these problems can be resolved by the full Committee so that Administration support of a revised version
of H.R. 13364 will be possible.

-
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We would be happy to meet with you or representatives of the
Committee to discuss this matter.
Sincerely,

Robert J. Lipshutz
Counsel to the President

The Honorable Jack Brooks
Chairman
Committee on Government Operations
House of Representatives
Washington, D.C.
cc:

Honorable Frank Horton
Ranking Minority Member

u c~~~lfl /
Special Assistant
to the President

THE WHITE HOUSE
WASHINGTON

July 14, 1978

MEMORANDUM TO:

THE HONORABLE JACK BROOKS
CHAIRMAN
HOUSE COMMITTEE ON GOVERNMENT OPERATIONS

FROM:

ROBERT LIPS~JJ!Z e.IZ.lt)
HUGH CARTER~

SUBJECT:

The "Presidential Records Act of 1978"
H.R . 13364

H.R . 13364 represents a significant effort to provide
effective public access to the h i storically important records
of former Presidents of the United States . Careful review
s uggests that a number of constitutional, policy and admini str ative problems warrant further consideration. These are
discussed below .
I.

Constitutional Problems

1. The Subcommittee has been especially responsive
to a number of constitutional difficulties apparent in the
various earlier drafts of the reported bill. The Admini str ation had previously expressea its concern to the
Subcommittee that the bill did not adequately provide a
f ormer President with an opportunity to challenge a determination by the Archivist that materials should be disclosed.
The Supreme Court in Nixon v. Administrator has emphasized
the importance of providings uch a mechanism where matters
affecting personal privacy, private political associations,
or Presidential privilege are involved. The Subcommittee
unanimously approved an amendment to ~22O4(b)(3) that
would ensure the right of a former President to raise such
questions, where the Archivist , in his discretion, has determined
that certain materials should be disclosed during the period
of restricted access . Since the constitutional interests
recognized by the Supreme Court have not necessarily dissipated
once such a period has run , however , and since the Freedom
of Information Act affords no opportunity for review except
where materials are wi thheld , it appears that a further
amendment is needed to assure that a former President wil l
continue to receive notification of proposed disclosures
and will have an opportunity for judicial review of determinations affecting these protected interests even after
the period of restricted access has expired.
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2. A second constitutional issue is raised by the
bill's definition of Presidential records. The bill would
leave the sitting President the responsibility of dividing
into Presidential and "personal" records all papers received
or created in the course of his or her official duties.
The current version of the bill carefully attempts to
distinguish Presidential from private papers and to respect
a former President ' s First Amendment rights by expressly
exempting materials relating to "private political associations . " Because the connecting phrase "relate to or
have an effect upon" leaves in doubt the precise nexus to
specified official duties that is required , however , the
extent of this protection is far from clear; this is particularly true where "Presidential records" is defined to
include materials relating to the President ' s political
activities where those a c tivities "relate to or have an
effect upon" the conduct of official or ceremonial duties .
Revision of this language to require that political act i viti es
directly relate to the conduct of official duties and t o
eliminate the uncertainty created by the phrase "have an
effect upon" would to a substantial extent solve this problem.

3. A third problem is created by Section (2)(b) ( 2 )
of the bill wh ich provides that the President shall appo i n t
t he Archivist of the United States, by and with the advice
and consent of the Senate, f or a term of ten years whil e
making him removable only for "good caus e." This change
in the status of the Archivist would appear to raise a
significant constitutional questio n . We understand that
this provision was the subject of considerable debate during
the Subcommittee markup. At our request, the Office of Legal
Counsel, Department of Justice, will review this matter
thoroughly, and will communicate its opinion directly to
the Committee. The constitutional difficulties raised by
the shift in status of the Archivist may be outlined as
follows.
By stating that the Archivist may only be removed for
"good cause," the bill would purport to make the Archivist
for the first time an official not subject to the fu~l supervision and control of the sitting President. Both the
Supreme Court in Nixon v . Administrator, and the Department
of Justice in its February testimony before the Subcommittee
on Government Information and Individual Rights emphasized
the importance of having the custody and review function
performed by a select group of Executive Branch officials
who are subject to the direction and control of the President.
By imposing the "good cause" limitation, the bill would purport
to give the Archivist an independent status comparable to
that of officials in agencies that perform quasi-legislative
and quasi-judicial functions . Officials who perform executive
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functions must be subject to the illimitable control of
the President. It seems clear that the screening and public
dissemination of Presidential papers must necessarily be
regarded as an Executive function.
It should also be noted that the proposed amendment
could politicize the office of the Archivist by requiring
periodic Presidential appointments to that position. The
present Archivist, Dr. James B. Rhoads, was appointed to
his post in May 1968, by the Administrator of General
Services, and has served as Archivist since then, a period
in excess of the ten year limit established by the bill.
Revision of the provision for the Archivist's removal or
deletion of Section (2)(b)(2) is therefore warranted.

4. A further matter of concern relates to the bill's
original provision granting the Congress or its committees
and subcommittees unfettered access to the otherwise restricted
materials of a former President. Chairman Preyer's amendment
subjecting congressional access to existing rights, privileges
and defenses of the former President or other interested
persons appears to incorporate necessary constitutional
safeguards. Nevertheless, at the Subcommittee markup on
July 13, it was the unanimous recommendation of lts members
that the Committee report reflect that this bill is not
intended to grant the Congress any greater access to Presidential materials than it has under existing legal standards.
Inclusion of such language in the Committee report will
substantially resolve the earlier problem with this provision.
II.

Policy Problems

1. A number of important policy problems warrant careful
consideration by the full Committee. Of particular concern
is the revised bill's failure to accord special protection
to material derived from law enforcement or other investigative
files. While including in the list of categories of information
that may be barred from public access for a period of up
to ten years several of the exemptions now found in the
Freedom of Information Act, the bill notably departs from
that model by omitting any mention of such records. This
exclusion appears to be both inconsistent and unwise. The
Office of Presidential Libraries of the National Archives
and Records Service (NARS) has estimated that up to 2 percent
of the Presidential materials of the four Presidents preceding
President Carter would constitute investigative files, which
are not protected by the bill's provision "relating to appointments to executive or judicial positions." While the Subcommittee was understandably concerned over the possibility
that inclusion of such a category might shield from public
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view files that reveal the existence of improper or illegal
investigations , consideration should also be given to the
injury to effective law enforcement that may result
under the current arrangement .
Reliance on informants is necessary if the laws are
to be effectively enforced; absent some assurance that their
identities will be held in confidence, they may be less
willing to assist important law enforcement efforts . Moreover , the rights of persons who are , or have been , under
investigation must be carefully protected; many investigations
may end in determinations that prosecutions are not warranted,
and special precautions are necessary to assure that disclosures
damaging to the reputations of affected persons not be made.
While discretionary exemption under the Freedom of Information
Act may provide some measure of protection to these interests,
the possibility of inadvertent disclosure or a failure to
appreciate the particular sensitivity of certain records
nevertheless remains. An outgoing President is likely to
be particularly aware of potential problems of this sort
and is in the best position to judge whether restricted
access is warranted .
Previous Presidents from Hoover to Ford have unanimously
imposed restrictions on access similar to that included
in the Archive ' s model donor arrangement for "material which
contains information or statements that might be used to
embarrass , damage , injure , or harrass any living person , "
a standard that would properly include many of the sensitive
law enforcement materials which are of particular concern .
I f the Committee were to determine that a separate categorical
r estriction on access to law enforcement and other investigative
files should not be included, consideration should be given
to broadening the existing privacy exemption to encompass
t hese additional material s .
2. A second issue is presented by the bill's provisi on
t hat a President may restrict access to the records of his
Presidency for a period limited to ten years .
Fifteen of the seventeen members of the Public Documents
Commission , including all of its historian and archivist
members, re commended that an outgoing President ha ve, the
unlimited ability to restrict access to his papers for a
period of fifteen year s. The Commission's report, published
in 1977 after a lengthy study, made frequent reference to
the potential chilling effect on Presidential communications
that might result from a lesser period of restriction.
H.R. 13364 notably departs from this view. Free, blunt
communications by and to a President, without fear of premature
publication or accessibility after a Presidential term ends,
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are essential to our system of government. Presidential
communications may be chilled if disclosure of such communications may be restricted for only ten years. Accordingly,
an amendment a lowing restricted access to Presidential
records for up to fifteen years is to be preferred

3. Section 2204(b)(l)(B) of the bill provides for
the lifting of a mandatory restriction on access to a Presidential record if the Arcnivist determines that "such record
or reasonably segregable portion thereof or any significant
element or aspect of the information contained in such
record or reasonably segregable portion thereof, has been
placed in the public domain by such President or his aides
or associates." The apparent purpose of this provision
is to hold the President or his aides or associates accountable
for published statements drawing upon their White House
materials. DespLte the potential benefits of this provision,
the seriousness of its potential consequences are preponderant.
The provision would, in effect, re-introduce an important
chilling effect on Presidential communications. Presidential
restrictions which purport to restrict access may, under
the current arrangement, be overridden by a single Presidential
aide's indiscriminate publication of accurate or inaccurate
statements making reference to a wide range of sensitive
documents that he may have encountered at any time during
his Presidential service. Just as the President must receive
the free flow of frank opinion from his staff, so must
Presidential staff members exchange viewpoints without fear
that their confidential statements may be jeopardized by
the whimsy of an associate.
The provision also imposes a substantial practical
and judgmental burden on the Archivist. Under this provision
he will be required to digest a wide range of materials
published by the former President and his official and nonofficial aides, and to correlate accurately and carefully
those publications with information contained in tens of
millions of Presidential documents. Such a requirement
will impose a significant burden likely to detract from
his and his staff's efforts to process these materiils as
quickly as possible in order to assure systematic public
access under the bill's other provisions.
In order that the bill not re-introduce the chilling
effect or divert archival processing from its most beneficial
purposes, this provision should be deleted from the bill.
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Administrati~e Problems

1. A number of administrative difficulties also warrant
mention. The Administration has previously expressed its
concern that the bi l establishes unworkable procedures
relating to disposal of "Presidential records" by the incumbent President and his staff where no purpose is served
by continued retention. The Subcommittee bill not only
leaves intact the procedures which triggered previous concern,
but also includes an amendment that substantially aggravates
the situation.
Section 2203(c) requires the President to obtain the
written views of the Archivist before disposing of any
"Presidential records," and to submit a schedule of the
materials to be disposed of and copies of the Archivist's views
to each House of Congress at least 60 days before the planned
disposal date. The bill makes no attempt to delimit the
quality of materials which must undergo this regimen. It
must, therefore, be presumed that the White House staff
must retain, the Archivist must inspect, and the Congress
must consider every scrap of paper created or received in
White House operations. The cost and inefficiency associated
with these procedures are considerable.
The amended bill also includes the additional requirement
that "records proposed for destruction shall be microfilmed
prior to destruction, except for incoming mail from the
general public and file copies of outgoing mail of a purely
ceremonial nature." The cost implications of this amendment
are contrary to the entire concept of records disposition,
the purpose of which is efficiency and economy in recordskeeping practices. To be sure, it would be far more economical
to dispose of nothing. NARS advises that it costs approximately
$7.80 to store one cubic foot of records in office space
for a year, approximately .65¢ to store these same records
in a records center for a year, and approximately $1.00
to store them in an archival facility, including Presidential
libraries, for that same amount of time. But it costs approximately $200.00 to microfilm that same cubic foot of
records. NARS further states that it is a maxim of archival
practice that mircofilming is only economical when there
is a need both to preserve materials and to disseminate
copies of these materials in their entirety to other educational or research institutions. It is clearly not intended
that "Presidential records" be disseminated in bulk to other
institutions, and surely not those records deemed unworthy
of retention. In an era in which groups such as the Paperwork
Commission are urging Government to attack the "paper mountain,"
legislative provisions such as the amended ffl2203(c) seem
ill-advised.
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A second administrative concern is raised by the
adoption of January 20, 1981, as the effective date of
H.R. 13364. If President Carter seeks and is elected to
a second term, Presidential records created during his
Administration and belonging to the Federal Government will
thus be governed by two different standards: those established in his deed of gift conveying records created during
his first term, and those standards established in the new
law. Presidential records created on January 19, 1981,
will be treated differently than those created January 20,
1981. Administrative difficulties within the Executive
Office of the President and at the Archives could result
from the application of different standards.

In his testimony before the Subcommittee, the Archivist
expressed the view that a single stanaard should be applied
to the Presidential records of each President. This professional judgment would seem to warrant careful consideration despite the suggestion that President Carter could
unilaterally remedy the inconsistency by imposing the mandates
of the bill on the papers of his first term. The practical
problems created by the resulting need to review and sort
records already filed makes it particularly unreasonable
to apply completely revised rules requiring significantly
different records management techniques to an Administ ration
that is eighteen months old. Where practical difficulties
may be encountered in the initial implementation of this
new legislation, it seems ill-advised to compound those
problems by requiring what would amount to retroactive
compliance.

3.

A third administrative difficulty is created by
proposed S2207. The Office of the Vice President has
expressed concern regarding any provision which unnecessarily
prevents the Archivist from maintaining Vice Presidential
records in the archival depository that he determines is
most appropriate. The Subcommittee deleted the most inflexible language, which required without exception that
Vice Presidential records be maintained with the Presidential
records of the same Administration. The bill retains, however, the following language: "Nothing in this chapter
shall be construed to authorize the establishment of separate
archival depositories for such Vice Presidential records."
This provision may be interpreted in several ways.
It is reasonably read to mimic the deleted language, i.e.,
that Vice Presidential records must be retained with the
Presidential records of the same Administration. The
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Archivist has suggested that there are several situations
in which alternative depositories would be preferable, e.g.,
when a Vice President subsequently becomes President, or
when the public will use Vice Presidential papers to a much
greater extent if they are stored in a depository located
in a former Vice President's home state.
If the real intent of this language is to prevent the
establishment of Vice Presidential libraries along the lines
of the existing Presidential libraries, i.e., self-contained
archival depositories within the national archival system,
no substantive problems are created. A clarifying amendment would, however, be advisable. If outright deletion
is unacceptable, the following language might be substituted:
"Nothing in this chapter shall be construed to authorize
the expenditure of federal funds for the construction of
separate archival depositories to house Vice Presidential
records."

GOVERN!v1ENT INFORMA.TlON AND INDIVIDUAL RIQ-ITS
SUBCOMMITTEE STAFF ANALYSIS OF JULY 14, 1978 LETTER
FROM ROBERT J. LIPSHlITZ AND HUGH A. CARTER, JR,
I.

Constitutional Problems
1.

It is argued that an amendment is necessary "to assure that a former
President will continue to receive notification of proposed disclosures"
of records even after the restrictions he has imposed for ten years or
less have nm their course. Messrs. Lipshutz and Carter rely on Nixon v.
·GSA, which emphasized the need to provide a mechanism for intervention
where matters affecting personal privacy and Executive privilege are
involved . . (Nixon v. U. S. recognized some right of privilege for a
£onner President.)
Response
As it stands, the bill provides notice to, and judicial review
initiated by, the former President regarding disclosure decisions during
the initial 10-year restriction period. After an absolute restriction
ends, as a consequence of the passage of time, the FOIA governs availability 0£ previously restricted records.

From a practical standpoint, a former President could make kno!'fil
his concerns and wishes with respect to specific records when the "absolute" restriction has nm its course. It should be noted that historically
only about· S to 10 percent of the total records remain restricted beyond
this point, and then generally on privacy and national security grounds.
The :f;ormerPresident: will have· knowledge, generally, of the papers falling
into these ' categories because they were within the initial restrictive
categories at the outset.
From a legal standpoint, there are several considerations. First,
while predisclosure notice is not required, the practice which has grown
around the FOIA recognizes the authority of agencies to consult with
interested parties prior to disclosure. It is anticipated that since
the outgoing President has a hand in selecting the library director
overseeing his administration's collection, consultation would be a frequent occurrence. The release of records could then be enjoined through
either.:civil action or an assertion of privilege.
Finally, note here that Nixon v. U.S. implies a dissipation of
privilege over time. We would argue, likewise, that the obligation for
actual notice in advance of disclosure dissipates over time.

-----.--
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2.

Concerns regarding definitions of "presidential" and "personal"
records.
Response
Defining the types of documentary materials falling within the ambit
of either "presidential", or "personal" records is of primary importance.
The definitions of these terms must be both mutually exclusive and all
encompassing. Furthermore, in the belief that a statutory definition
should be made to stand alone to be a good operational definition, the
definitions include the elements of how and why documents were created
and why they were retained, as well as listing types of materials.
The Act does not seek to modify current law regarding the applicability
of the Freedom of Information Act (FOIA), 5 U.S.C. 552,' with respect to
White House and Executive Office records of a particular administration,
during that administration's tenure. The Conference .Report for the 1974
FOIA amendments stated that "[w]ith respect to the meaning of the term
'Executive Office of the President' the conferees intend the result
reached in Soucie v. David, 448 F.2d 1067 (C.A.D.C. 1971). The term is
not to be interpreted as mcluding the President's immediate personal staff
or_units in the Executive Office whose sole function is to advise and
assist the President. 111/
The term "presidential records" is intended to encompass all White
House and Executive Office records, except those of a purely private
or nonpublic nature, which, as a consequence of the Conference Report
language, fall outside the scope of the FOIA. In other words, that
which is now subject to FOIA would remain so and that which is Iiot subject
to FOIA would be subject to the Presidential Records Act.
Reliance on the elements of how and why documents are created, and
why they are retained, takes on heightened importance in attempting to
sort out the otherwise inextricably intertwined private, personal and
political roles of the President, his aides and associates. The goal
is to recognize and protect their rights to privacy and free association.
The term "presidential records" has, therefore, been couched in terms
of "materials created or received .... in the course of conducting
activities which relate to or have an effect upon the carrying out
the constitutional, statutory or other official or .ceremonial duties
of the President."
Among the lines that would be drawn as a consequence are: (1) that
the Congress recognizes that the President's spouse serves on some
occasions as a de facto member of the President's staff and that the

Y

H.Rep. No. 93-1380, 93rd Cong., 2d Sess. 13 (1974).
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documents which
of presidential
relation to the
included within

reflect those occasions are included in the definition
records; and (2) that many political documents have some
President's official duties and, as such, would be
the scope of "presidential records."

Particular care must, however, be given to protect the first
amendment right to freedom of political association.Y
It therefore
becomes necessary to examine more closely the nature of political records
in order to determine which are likely to "relate to or have an effect
upon "presidential duties".
We rely heavily here on the analysis
provided by fonner White House Counsel Philip Buchen.
Political materials are likely to fall into one of three principal
categories:
(i) Materials that evidence a President's public activities as leader
of his political party. (These activities would involve his appearances
before and stat'ements to members or groups of his political party, his
public statements in behalf of his party, the public efforts he makes.to
secure the election to office of members of his party and to activities
associated with securing the enactment of legislation.)
(ii) Records of advice or information that he gives or receives
privately to affect the fortunes of his party or of particular candidates
for office and records of political contributions that .he makes personally.
(iii) His own campaign and fund-raising records connected with his
campaign while President to be elected to a succeeding term.
We believe that records of the first category would generally be
among "presidential records." To conclude otherwise would omit materials
that are relevant to the historical record of a President's tenure in office
and that would in many respects be difficult to separate from records of
his purely governmental services. We see no first amendment problems
in this regard.
As to the other two categories, we would place them within the
definition of private or personal materials, because we see no
compelling public need to justify the threats that governmental control
of records in these categories may pose to a President's rights of free
political association. · What public interest exists in respect to records of
this kind is already served by the Federal election laws that require
certain of these records to be made public in any event, such as records
of political contributions that .every person, including a President,
makes or receives.

y

Nixon v. GSA, 97 S.Ct. 2802 (1977).
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3.

The White House objects on constitutional grounds to the !'good cause"
removal clause concerning the Archivist,,s tenure.
Response
An analysis by the American Law Division indicates there is a constitutional problem as well. However, Mr. Erlenborn will offer an amendment to strike the entire section dealing with the Archivist's appointment.

4,

The question of the right of the Congress to the records of a prior
Administration has been resolved by Mr. Preyer's amendment. Obviously,
no change in the respective rights of the Executive and the Congress
could have been contemplated in this statute.
·

II. Policy Problems
1.

The White Holl5e argues for an absolute restriction on the disclosure
Qf law en£orcement records or, in the alternative, a provision to shield
re ds tfuit might "embarrass, damage, injure or harrass any living person.'
·
·
·

-

., Response
We believe that the categories of restriction provided in the bill
are adequate. to protect most lawfully-gathered files that warrant
restricted access. Furthermore, even though a mandatory restriction is
not available for investigatory records, the permissive exemption of the
FOIA (b-7) is available rrom the very outset. Finally, it was felt generally that the Executive Office of the President does not have law enforcement functions, and that the ability of the ex-President to place a
mandatory seal on investigatory files might allow the withholding of
_improperly-conducted investigations or activities.
·
·
2,

The White House urges a fifteen, rather than a ten year mandatory
restriction period and cites the Public Doclllllents CoIIIlTil2tsion with 15 of
its 17 members as being in favor of the longer period.
Response
The years necessary to mitigate the "chill" of disclosure is
obviously very subjective. The subcorrnnittee hearing record and subsequent corrnmmication with witnesses shows that 16 of 18 witnesses (including
at least £our Public Doclllllents Commission members) think 10 or less years
is adequate. Reps. Brademas and Ertel, who previously supported the
longer period in H. R. 11001, now support the shorter period. It was
pOinted out that records generated during the first year in office of a
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two-term President would be 18 years old be£ore released under the 10 year
restrictive period provided in the bill.
3.

The White House expresses two concerns regarding the provision
that would
mandatory restricti9ns on a~cess as': res1:11t of a_
former Presi ent 1s aide ubiish
·
contained m restricted
recor s:
a an important chilling effect is reintroduced; and
(2) that substantial practical and judgmental burdens are imposed on
the Archivist.
·

~ft

Response
We note first that the Archivist has not expressed major concerns
over the workload implications of the provision. Regarding .the "chill",
aides can not have it both ways:__ they cannot arglie that early availability as the result of an objective review will have a chilling effect,
and at the same time reserve to themselves the right to disclose through
publication with the assumption that such publication would not have a
chilling effect.
•
Finally, it should be noted that publication of information by the
President and his former aides and associates does not automatically make
such doclD1Jents available. First there must be a determination by the
Archivist that particular doclDUents are, m fact, germane to the publication and covered by it. Once it has been determined that the material
has already been made public, the records in question are still subject
to the Freedom of Information Act and may be withheld under one of its
exemptions.
III. Administrative Problems
1.

The White House objects on grounds of cost and inefficiency to
the provision dealing with disposal of rec~rds by an incumbent President.
Response
Regarding the cost question, Rep. Horton plans to introduce an
amendment to strike the microfilming requirement.
Regarding "inefficiency'', the claim seems to be based on an assumption
that "the Archivist nrust inspect, and Congress must consider every scrap
of paper created or received in White House operation". This is a gross
misstatement of the provision. While the Weiss amendment on microfilming
compounds the situation, the Archivist need not examine nor the Congress
consider every Presidential record slated for destruction. The Congress
will only consider the Archivist's views and a general disposal schedule. The Archivist is only authorized, not obligated, to review all
docwnents proposed for disposal. The report will explain that an aide I s
desk top scraps which seem to be of concern are not at issue. However,
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removal of the microfilming clause .should moot the concern, since a
general disposal statement would .generally allow all such· scraps to be
discarded, say, after the first sixty . days.
2.

The letter argues that the effective date will result in two different
standards, should the current Prfsltlent be re-elected.

·Response ·
If the bill is enacted with its current effective date, while not
bound by the law until 1981, it would seem most reasonable that the
President would ·v oluntarily adopt the access provisions of the legislation
for his first tenn records, assuming re-election. We find it hard to
imagine, politically, that the President could adopt a different set of
access requirements. This would overcome the prospect of "two completely
different standards" referred to in the letter, which would apply to the
records of one President.

. .

.Any move by the Connnittee to exempt the present incumbent's
records would likely raise unnecessary partisan feelings about the bill.
Furthermore, such an effort might result in a call to make the bill
retroactive to 1977. General Services Administrator Solomon, testifying on behalf of the President before the subcommittee, said that the
effective date should either exclude the incumbent's records in their
entirety. If the effective date is set at 1977, both the access and
records management provisions would apply to President Carter's first
term as well -- something the White House · seems set on blocking.
3. The issue regarding the Vice President's papers and their storage has
been taken care
by a technical change made based on the markup record.
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